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flyers, radio, television, and any other 
method. The method chosen, however, 
must not cause the communication to 
become untruthful, deceptive, or other-
wise in violation of this part. A practi-
tioner may not persist in attempting 
to contact a prospective client if the 
prospective client has made it known 
to the practitioner that he or she does 
not desire to be solicited. In the case of 
radio and television broadcasting, the 
broadcast must be recorded and the 
practitioner must retain a recording of 
the actual transmission. In the case of 
direct mail and e-commerce commu-
nications, the practitioner must retain 
a copy of the actual communication, 
along with a list or other description of 
persons to whom the communication 
was mailed or otherwise distributed. 
The copy must be retained by the prac-
titioner for a period of at least 36 
months from the date of the last trans-
mission or use. 

(d) Improper associations. A practi-
tioner may not, in matters related to 
the Internal Revenue Service, assist, or 
accept assistance from, any person or 
entity who, to the knowledge of the 
practitioner, obtains clients or other-
wise practices in a manner forbidden 
under this section. 

(Approved by the Office of Management and 
Budget under Control No. 1545–1726) 

§ 10.31 Negotiation of taxpayer checks. 
A practitioner who prepares tax re-

turns may not endorse or otherwise ne-
gotiate any check issued to a client by 
the government in respect of a Federal 
tax liability. 

§ 10.32 Practice of law. 
Nothing in the regulations in this 

part may be construed as authorizing 
persons not members of the bar to 
practice law. 

§ 10.33 Tax shelter opinions. 
(a) Tax shelter opinions and offering 

materials. A practitioner who provides a 
tax shelter opinion analyzing the Fed-
eral tax effects of a tax shelter invest-
ment shall comply with each of the fol-
lowing requirements: 

(1) Factual matters. (i) The practi-
tioner must make inquiry as to all rel-
evant facts, be satisfied that the mate-
rial facts are accurately and com-

pletely described in the offering mate-
rials, and assure that any representa-
tions as to future activities are clearly 
identified, reasonable and complete. 

(ii) A practitioner may not accept as 
true asserted facts pertaining to the 
tax shelter which he/she should not, 
based on his/her background and 
knowledge, reasonably believe to be 
true. However, a practitioner need not 
conduct an audit or independent 
verification of the asserted facts, or as-
sume that a client’s statement of the 
facts cannot be relied upon, unless he/ 
she has reason to believe that any rel-
evant facts asserted to him/her are un-
true. 

(iii) If the fair market value of prop-
erty or the expected financial perform-
ance of an investment is relevant to 
the tax shelter, a practitioner may not 
accept an appraisal or financial projec-
tion as support for the matters claimed 
therein unless: 

(A) The appraisal or financial projec-
tion makes sense on its face; 

(B) The practitioner reasonably be-
lieves that the person making the ap-
praisal or financial projection is com-
petent to do so and is not of dubious 
reputation; and 

(C) The appraisal is based on the defi-
nition of fair market value prescribed 
under the relevant Federal tax provi-
sions. 

(iv) If the fair market value of pur-
chased property is to be established by 
reference to its stated purchase price, 
the practitioner must examine the 
terms and conditions upon which the 
property was (or is to be) purchased to 
determine whether the stated purchase 
price reasonably may be considered to 
be its fair market value. 

(2) Relate law to facts. The practi-
tioner must relate the law to the ac-
tual facts and, when addressing issues 
based on future activities, clearly iden-
tify what facts are assumed. 

(3) Identification of material issues. The 
practitioner must ascertain that all 
material Federal tax issues have been 
considered, and that all of those issues 
which involve the reasonable possi-
bility of a challenge by the Internal 
Revenue Service have been fully and 
fairly addressed in the offering mate-
rials. 
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